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Abstract

The lessons of the history of past genocidal incidents expose that the
educated and the leaders, collectively called ‘intellectuals’, have often
been a distinct target by the perpetrators. The Pakistani military and its
local collaborators targeted and killed Bengali intellectuals during the
1971 Bangladesh Liberation War. As the Bangladesh genocide is still
internationally overlooked, the issue of Killing the Bengali intellectuals
during such genocide has not obtained much attention. This article thus
examines the massacre of the Bengali intellectuals in the war from the
perspective of the 1948 Genocide Convention. More specifically, the
authors critically analyse the killing of the Bengali intellectuals in light of
the definition of ‘genocide’ and the travaux preparatoires of the
Convention. This article reveals that the killing of Bengali intellectuals
by the Pakistani military and its local collaborators during the 1971
Bangladesh Liberation War should be considered crime of genocide.

INTRODUCTION

The history of the Holocaust (1941-1945) and the subsequent genocides in some
countries, for example, Bangladesh (1971) and Cambodia (1975-1979), manifest
that the f‘intellectuals’ have been targeted as a group and victimised by the
perpetrators.’ Adolf Hitler targeted the Polish intellectuals during World War Il (WWI1)
and executed the ‘Intelligenzaktion Pommern’, a Nazi German operation that
eliminated the intellectuals.? The objective of this operation pictures the ‘Operation
Liquidation’, implemented by the Pakistani military and its local collaborators®
(hereinafter ‘perpetrators’) during the Bangladesh Liberation War. A similar operation
against the intellectuals was traced during the Cambodian genocide.* Therefore, this
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study poses a question as to whether an operation particularly targeting the
intellectuals of a nation can be considered a genocidal policy within the definition of
genocide provided in the 1948 Prevention and Punishment of the Crime of
Genocide® (hereinafter ‘Genocide Convention’). The definition of genocide specifies
four protected groups such as national, ethnical, racial, and religious groups.® Many
scholars, delegates, and legislators have questioned the exhaustiveness of the
groups listed in the definition from the time of its adoption.”

The Indian subcontinent was divided into India and Pakistan based on the ‘two-
nation theory’8 in 1947.° Pakistan was comprised of two parts, east and west, and a
majority of its population was Muslim. East Pakistan (now Bangladesh) was
populated by nearly 85 percent Muslims, and its people were liberal in their religious
practices.” In contrast, the population of West Pakistan (now Pakistan) was about
97 percent Muslim, and they had different religious practices and rituals.” The
people of the then East Pakistan were identified as ‘Bengalis’.12 In 1971, Pakistani
military launched an attack called the ‘Operation Searchlight’ on the night of 25
March, intending to destroy Bengali nationalism in one blow.™ Subsequently,
Bangabandhu Sheikh Mujibur Rahman, the founding father of Bangladesh, declared
the independence of Bangladesh on 26 March 1971." From then on, the Liberation
War of Bangladesh took place for nine months until this country achieved its victory
on 16 December 1971.

During the war, the perpetrators indiscriminately killed the Bengali people, raped the
Bengali women, and destroyed cultural property to wipe out the memory and
heritage culture of the Bengalis. One of the unique operations that they implemented
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is the ‘Operation Liquidation’ to kill the intellectuals, including professors and
teachers, journalists, activists, doctors, artists, writers, engineers, civil servants,
lawyers, etc."® The Ministry of Liberation War of Bangladesh recently defined the
‘intellectuals’ who were killed during the 1971 war."® The definition specifies that:

“Litterateurs, philosophers, scientists, artists, teachers, researchers,
journalists, lawyers, physicians, engineers, architects, sculptors,
government and non-government employees, politicians, social
workers, cultural activists, musicians, and people involved in
filmmaking, theatre and arts, who were killed by the Pakistani forces or
went missing between March 25, 1971, and January 31, 1972, would
be defined as martyred intellectuals.”’’

This paper analyses the killing of Bengali intellectuals during the 1971 Liberation
War of Bangladesh from the perspective of the definition of genocide provided in the
Genocide Convention. The objective is to determine whether the Pakistani military
strategy of killing the Bengali intellectuals constitutes a genocidal policy under the
auspices of the Genocide Convention.

This research has been conducted based on international legal instruments and
documents, cases, international principles, scholarly articles and books, as well as
various organisational reports. Following this introduction, this article briefly
describes the historical background to the 1971 Bangladesh Liberation War. The
next part explains and critically appraises the concept of genocide in international
criminal law. Subsequently, the central part of the article analyses the killing of the
Bengali intellectuals in light of the Genocide Convention. In the final part, the overall
findings of this study are summed up.

BACKGROUND TO 1971 KILLING OF THE ‘BENGALYI’ INTELLECTUALS

After the partition of British India in 1947, the Pakistan government began executing
several discriminatory policies to control the economy, and ruling powers of East
Pakistan.” In the 1952 language movement, the Bengali politicians, intellectuals,
nationalists, and university students expressed their disapproval against West
Pakistan’s ‘one state language’ policy to make ‘Urdu’ the only state language of
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Pakistan.' The Bengali people demanded to grant official status to ‘Bangla’ because
most of the people of East Pakistan used to speak in this Ianguage.20 This
movement was the first stepping stone towards the independence of Bangladesh.

Before the 1971 Bangladesh Liberation War, the Awami League, a dominant political
party of East Pakistan, won 167 seats out of 313 seats in the 1970 election of
Pakistan and became the National Assembly’s single majority party.?! However,
West Pakistan refused to transfer power to the newly elected Awami League party.?
Also, the Pakistani military launched the ‘Operation Searchlight’ to kill primarily
Bengali policemen, soldiers and military officers, intellectuals and East Pakistani
students.?® Following this attack, Bangabandhu Sheikh Mujibur Rahman declared the
independence of Bangladesh on 26 March 1971 that spiked a full-scale war between
East and West Pakistan.?* After the nine-month war, Bangladesh obtained victory on
16 December 1971. However, the perpetrators killed an estimated 3 million Bengali
people,? raped 0.2 — 0.4 million Bengali women, deported approximately 10 million
people to the neighbouring country — India - and destroyed thousands of houses and
properties.?®

During the war, the perpetrators implemented another operation called ‘Operation
Liquidation’ to kill the Bengali intellectuals throughout the entire period of war.?’ In
particular, the first attack on the intellectuals was conducted on the very night of 25
March 1971 when professors of universities, doctors, and political party activists
were killed.?®® Again, on 14 December 1971, many Bengali teachers, doctors,
engineers, physicians, lawyers, journalists, literature and artists were killed.?
Rummel stipulates that:
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In 1971 the self-appointed President of Pakistan and Commander-in-
Chief of the Army, General Agha Mohammed Yahya Khan and his top
generals prepared a careful and systematic military, economic, and
political operation in East Pakistan (now Bangladesh). They also
planned to murder its Bengali intellectual, cultural, and political elite.
They also planned to indiscriminately murder hundreds of thousands of
its Hindus and drive the rest into India.*

As a result of the plan of kiling Bengali intellectuals as indicated in Rummel’s
statement, numerous intellectuals were kidnapped, blindfolded in their homes, and
transported to Mohammadpur Physical Training College, known as Al-Badar
[paramilitary force of Pakistani military] torture camp, where they were first physically
tortured.>’ Later on, they were transported to Rayer Bazar slaughterhouse and
Mirpur graveyard where they all were brutally killed.*?

On 21 December 1971, the Hindustan Times reported that:

Ten senior Pakistani army officers were responsible for organising the
recent murders of a large number of people, especially intellectuals, in
Dacca, Mr. John Stonehouse, British Labour M.P, told PTI [Press Trust
of India] in an interview here this morning (New Delhi, December 20).
Mr. Stonehouse declined to name the officers but said they were of the
ranks of Major- General, Brigadier, Colonel and Captain. He said
during his visit to Dacca yesterday (December 19), he got the names of
these Pakistani army officers who organised the murders, and
members of ‘Al-Badar’, an extremist Muslim group who carried out this
heinous crime just before the surrender of Pakistani forces in Dacca.*

Another report of the Hindustan Times, published on 24 December 1971, states that
‘The Bangladesh authorities have recovered a list of nearly 5,000 people in Dacca
[Dhaka] City alone from the occupation forces. These persons were to be
annihilated. The list included practically every single intellectual in the city.’34

In December 1972, the Bangladesh government published an incomplete list of a
total of 1,111 Bengali intellectuals that included 991 academics, 13 journalists, 49
physicians, 42 lawyers, and 16 writers who were killed across 19 districts of
Bangladesh during the war.*® Recently, on 13 December 2020, the Bangladesh
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government approved a list of 1,222 martyred intellectuals.®® Various estimates
suggest that about 80% of the Bengali intellectuals based in Dhaka city were
exterminated.>” Trivedi stated that the dead bodies of many intellectuals could not
even be traced and the acts of killing them make it evident that the perpetrators
intended to cripple the Bengali nation.*®

ANALYSING THE CONCEPT OF GENOCIDE
Lemkin’s Definition of Genocide

The term ‘genocide’ was first formulated by Lemkin, a Polish Lawyer, in 1944 in his
book entitled ‘Axis Rule in Occupied Europe: Laws of Occupation, Analysis of
Government, Proposals for Redress.*® During WWII, Lemkin heard the 1941 speech
of Winston Churchill where he indicated the prevailing situation of Europe as ‘a crime
without a name.”*® He decided to find a proper term for this crime and he coined the
term ‘genocide’ for the first time in his work in 1944.*' This term is derived from the
Greek term ‘genos’ - meaning race or tribe - and the Latin term ‘cide’ - meaning
killing.*? His idea behind the terminology was annihilating and destructing a nation by
killing all of its members.** This destruction consists of extensive plans to dissolve
the base and roots of a group by attacking individuals.**

Lemkin’s definition of genocide was based on the incidents of the Jewish Holocaust
in WWI1.*° His first definition of genocide was as follows:

It is intended rather to signify a coordinated plan of different actions
aiming at the destruction of essential foundations of the life of national
groups, with the aim of annihilating the groups themselves. Genocide is
directed against the national group as an entity, and the actions
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involved are directed against individuals, not in their individual capacity,
but as a member of the national group.*®

Lemkin’s idea was to save the ‘human groups’ from genocide.*’ In his writings, he
referred to other groups of victims, for example, Poles, Gypsies and others who were
targeted during WWILL* His priority was to save the victim groups from the
perspective of perpetrators, who attacked the individuals for belonging to any
particular group.*® In his book, he also argued that ‘genuine tradition’ and ‘genuine
culture’ are destroyed through the act of genocide.® Lemkin’s objective behind
defining genocide creates a space to argue that when perpetrators target the
‘intellectuals’ as a human group considering them an essential foundation and part of
the life of other national groups, the military strategy of destroying this group can
also constitute genocide.

Genocide Convention’s Definition of Genocide

Lemkin’s notion of genocide was the main root to articulate the 1948 Genocide
Convention.®" The travaux preparatories for drafting the Convention reflects what
happened during the Jewish Holocaust.> However, when UN General Assembly
(GA) resolution 96 (I) codified the definition of genocide on 11 December 1946, it
made a non-exhaustive list of protected groups so that all human groups can be
protected from the perpetrators of genocide.53 The resolution is widely accepted and
is a source of customary law.>* The Ad Hoc Committee defined the ‘intent’ in the
definition as ‘notion of premeditation.”® The drafters also declared that the primary
purpose of this crime should be the destruction of ‘human groups’ valuable to the
human race.*®

The Economic and Social Council (ECOSOC) of the UN prepared the draft of the
Genocide Convention.”” On 9 December 1948, the Convention was adopted by the
GA Resolution 260 (111) A.*® Article Il of this Convention defines that:
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Genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

This definition is not free from criticism. It does not clearly state what sort of intent is
required to constitute genocide.59 From judicial precedents and views of various
scholars, two approaches are seen to determine the ‘intent’, namely, dolus specialis
and knowledge-based approach.®°

Dolus specialis refers to ‘special intent’ for committing genocide which means the
perpetrator commits the apparent act to destroy a particular targeted group, either in
whole or in part.?’ In the Draft Code of Crimes against the Peace and Security of
Mankind (‘Draft Code’), the UN International Law Commission (ILC) provided that
genocide needs a specific intent as regards the committed act.%? Jean-Paul Sarte
stated that no perpetrators of genocidal actions need to have a thorough
understanding of their actions.®® In the Darfur case, the Commission stated that the
dolus specialis could not be proved and hence no judgment in favour of genocide
was decided.®* In the Kristic case, the International Criminal Tribunal for the former
Yugoslavia (ICTY) summarised that the military activities which led establishing that
they intended to permanently eradicate the Bosnian Muslim population constituted
genocide.®

According to Article 17(5) of the Draft Code, an individual is said to commit genocide
only if the activity is conducted to destroy a targeted group in whole or in part, as
such.?® This ‘as such’ in the definition refers to the intent to destroy a group as a
distinct entity.®” Referring to ‘knowledge-based approach’, this intent can be realised
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from the knowledge of the perpetrator’s action for destructing the targeted group.® In

the case of Kayishema, the International Criminal Tribunal for Rwanda (ICTR)
observed that if the perpetrators have the knowledge of destruction of the group, by
others or by themselves, such actors are guilty of genocide.®®

Nexus between ‘intent’ and ‘group’

The dispute remains unresolved as to what the drafters intended by f‘intent to
destroy’ in the definition, but it is observed that the ICTY accepted the restrictive
approach, i.e., dolus specialis, whereas the ICTR focused more on the knowledge-
based approach.” As per Article 30(1) of the Rome Statute,”" if a perpetrator has the
knowledge of his activity and intends the consequence, he/she is criminally held
liable. During the discussion regarding the Draft Code, the Greek delegates
proposed that the judges should have the free space to decide case-by-case to find
out if the intention for committing genocide is present or not.”* The France delegates
proposed that the Convention should not limit the power of judges to figure out the

intention of the perpetrator to destroy a ‘group’.73

Approaches to define the protected groups of genocide

The genocide definition articulates that only four groups are protected under the
Genocide Convention.”* To understand the reason behind protecting these groups
only, exclusion of other groups, and plausibility for incorporating any other group, it is
necessary to understand the travaux preparatories behind the definition. Lemkin first
proposed the crime of barbarity according to which perpetrators undergo the actions
of extermination out of their hatreds toward a collective group for their race, religion,
or social status.” From this point of view, it can be inferred that Lemkin did not aim
at limiting the scope and concept of genocide to a selected number of groups only,
but to construct this heinous crime as a criminal intent to permanently destroy a
human group, which still gives the space for the inclusion of other groups.76

The UNGA resolution 96(1) signifies that genocide means denial of the right to exist
of entire human groups while under international law this crime is committed against
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racial, religious, political or any other group.”” There is an argument that
interpretation of this resolution shows ‘other groups’ can also be protected as jus
cogens norm that forbids genocide.78 The resolution requested the ECOSOC of the
UN to draft the Convention, but later on, the ECOSOC requested the Secretariat’s
Human Rights Division to complete the drafting.79 In the draft Convention, the
Secretary-General excluded not only the ‘political’ and ‘any other groups’® but also
pointed out that the list of the protected groups was not to be counted as
‘exhaustive.”®’ The UNGA incorporated only four groups as protected groups in the
definition since historically these four groups were targeted the most in genocides.82
As per Nersessian, the four protected groups may have been benefitted from the
historical view of the Jewish Holocaust.®® Chalk and Jonassohn expressed that the
articles of the Convention are so restrictive that not even a single genocidal incident
that happened from its adoption has been covered by it.%

In the Akayesu case, the Hutu group was alleged to have committed genocidal acts
against the Tutsi group in Rwanda.®® The Tribunal used an objective view as the
Belgian colonisers used identity cards to determine ethnics and the Tutsi group was
issued ethnic cards in 1994.%¢ The Tribunal considered them as a separate ‘ethnic
group’ even though they had many similarities with the Hutu population, a
determined ethnic group.87 It was established in the judgment that from the travaux
preparatories of the Genocide Convention, a targeted group means targeting ‘stable
and permanent groups’ that can be determined by birth.®® This approach of the Trial
Chamber means having common characteristics among the four protected groups
does not provide any challenge in the case of members, who belong to that group by
birth, i.e., automatic membership.%
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For the first time, the Trial Chamber raised the question of whether Article 2 of the
Genocide Convention exclusively limits the protected groups.® As a result, it would
be impossible to punish the perpetrators for the physical destruction of any other
groups where genocidal actions are clear.’’ According to the Trial Chamber, the
drafter’s objective to protect and secure a ‘stable and permanent group’ should be
respected.®> By applying the concept of the stable and permanent group, the
Tribunal included the victim Tutsi group as a separate ethnic group even though they
had similarities with the Hutu group — perpetrator group.93 However, it was criticised
on the point that if drafters wanted to include ‘stable and protected groups’, they
could have incorporated it in the definition.%*

The jurisprudence behind such an approach was to expand the section of protected
groups in the Convention with ‘everyday changing reality.”® Later, in the case of
Augusto Pinochet, the Spanish Appeal Court stated that genocide should also be
seen in social terms and does not necessarily need any criminal law definition.*
Many scholars have also suggested introducing a list of new victim categories
depending on ‘everyday changing reality’ under the international customary law.%’

In the Kayishema case, the ICTR showed a different approach to point out the
special intent of committing genocide.”® The Tribunal supported the subjective
approach and expressed that if the members of a group do not share a common
language or culture, they can still belong to a particular group if either the victim or
perpetrator considers the group ‘as such.”®® Schabas opined that the definition of
genocide needs more specified actus rea and an ‘objective approach’ to identify the
members under the protected groups.'®

In the Jelisi¢ case, the ICTY accepted the ‘subjective approach’ to identify if the
Bosnian Muslims fall under the four protected groups of genocide definition since the
Prosecution specified them as ‘Bosnian Muslim People.’’®" The Trial Chamber
declared that drafters intended to limit the areas of the Convention and protect stable
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groups from an objective view.'”? The Trial Chamber also talked about the positive
and negative approaches,'® which were, however, denied by another ICTY Trial
Chamber."™ The most crucial fact is that the Trial Chamber stated that it is not
inconsistent with the intention of the Convention to consider that the excluded groups
are tarnished by perpetrators.’®

Defining the protected groups of genocide

Even after more than a half-century since the 1948 Genocide Convention, no exact
definitions of the protected groups have been provided by the Iegislators,106 nor any
certain characteristics were ever discussed for selecting these four groups onIy.107
The Genocide Convention was first applied in the Akayesu case in 1998, after fifty
years of its codification and until this time, it was thought to be a dead instrument.'®
Concerning the protected groups, it is now evident that their characteristics change
with sociological, technological and scientific developments.’® It seems that the
drafters purposely wanted the State Parties to the Convention to interpret the

definition of protected groups.'™

In the Akayesu case, for the first time, the ICTR tried to define these four protected
groups from an objective point of view.""" The ICTR defined ‘national group’ as a
group of people sharing common citizenship.112 It mainly focused on the definition
given in the Nottebohm case,'™ which defined nationality based on the person and
state relationship. Nevertheless, Lemkin’s referred to the members of the national
group as contributors, based upon well-developed national psychology.'"*

‘Ethnical group’ was defined as a group of people who share similar language and
same physical traits and culture.’® However, Lemkin related nationality with culture
and traditon to define ethnicity.'’® This inclusion was granted with eleven
abstentions and only eighteen to seventeen votes because this idea of ethnicity is
believed to be developed with time.""”
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The ICTR defined a ‘religious group’ as a group of people sharing the same religion
and method of worship.118 This group was incorporated for the reason that it is more
likely to be a permanent and stable group than a political group.® Therefore, from
this point, it can be noted that a religious group does not have to be a national group,
rather it must be of a long and stable manner.'® It is immaterial whether this belief
evolves from a particular tradition or based on a ‘single world religion.”*'

The ‘racial group’ was defined by the ICTR as a group of members having similar
physical traits mostly hereditary and is commonly recognised through the
geographical region, despite differences of their language, culture, nation, or
religious identity."® Though understanding the term ‘racial’ was parallel to the other
three groups, it was not a challenge in 1948 whereas now it has become a challenge
with time."® At present, with the technological development throughout years, the
DNA coding confirms that all human races are biologically the same.**

Stable and permanent nature of groups

In the Akayesu case'? the tribunal meant, by referring to a ‘stable and permanent
group’, that individuals by birth automatically belong to these groups and are not
debatable, which could only define Tutsi as ethnics.'® As per the ICTR, this was the
reason why political and other economic groups were excluded from the definition."?’
However, this concept creates more confusion as the status of these four protected
groups change, i.e., they are neither stable nor permanent.’?®

In the case of a ‘national group’, nationality can be changed by crossing borders,
cessations, or succession of states.'®® Race has the most progressive development
depending on the changes in society.™® Religion is a personal conception, which an
individual has the liberty to change.™' On the other hand, the political group is
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argued to be excluded due to its overlapping concept with nationality.’*? Moreover,
after this Akayesu case, no state so far has ever taken the approach of a ‘stable and
permanent group’ to determine members of any group.'?

Acts of Genocide

According to Article 2 of the Genocide Convention, five different acts form the crime
of genocide. Firstly, as regards ‘killing members of the group’, the ICTY determined
in the Brdjanin case that killing has to be directed towards the four protected
groups.™* In the Gacumbitsi case, the ICTR held that it has to be established that
the perpetrator participated, ordered or abetted the killing to destroy the group as
such, in whole or in part, and even kiling of one member suffices the act to be
genocide.”™® Secondly, in terms of ‘causing serious bodily or mental harm to
members of group’, the ICTR held in the Seromba case that to constitute genocide,
the inflicted harm, bodily or mental, should threaten the destruction of a group.'®
Moreover, mental harm means inflicting threat, terror or intimidation.”™” In the
Blagojevic case, the ICTY determined that for Article 4 of the ICTY Statute, serious
bodily or mental harm should be evaluated based on each case with the context of
circumstances of the case.'®

Thirdly, about ‘deliberately inflicting (on the group) conditions of life calculated to
bring about its physical destruction in whole or in part’, in the Stakic case, the ICTY
held that act of genocide means the group members are not killed instantly by the
perpetrators.”™® In the Kayishema and Ruzindana case, the ICTR held that expulsion
from home, excessive work; unhygienic conditions and lack of medical facilities are
also acts of genoc:ide.140 Additionally, in respect of ‘imposing measures intended to
prevent births within the group’, the ICTR held in both the Akayesu case'' and the
Kayishema case that this genocidal act includes sexual mutation, sterilisation,
forcefully controlling birth, separating sexes and prohibiting marriages.’* The
Chamber also pointed that rape or the threat to not procreate also falls under this
act."*® Lastly, in the case of ‘forcibly transferring children of the group to another
group’, in both the Akayesu case and the Kayishema case, the ICTR held that the
purpose of this act is not forcible transfer alone, but also to traumatise them which
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would ultimately cause the transfer of one group’s children forcibly to another

group. ™

DISCUSSION

The killing of intellectuals is often addressed as a crime against humanity since they
do not generally fall into the protected groups under the definition of genocide.
Thereby, Michael Nicholson, a British Journalist, first coined the term ‘eliticide’ or
‘elitocide’, which means ‘the killing of the educated or leadership of an ethnic
group.”'* He argues that the elites are targeted for their identity.’*® The essential
characteristics for eliticide are such as the ethno-hierarchical identification of victims,
the intention of the perpetrators behind targeting them, and the socio-political
result.’*” Eliticide is a growing concept and has not been internationally accepted.
Moreover, this term also features characteristics similar to genocide.148

By ‘elitocide’, intelligentsias of ethnics are only meant where it is evident that
intelligentsias from different professions irrespective of nationality, ethnicity, race or
religion are targeted in genocide. Therefore, it is more suitable to consider the
intellectuals of a country within the protected group. Regarding this, Fournet opined
that genocide and crimes against humanity are ‘two distinct legal qualifications’ and
calling genocide as the crime against humanity is simply an ‘aberration and
absurdity.’149 Genocide is a greater offence whose shock and stigma has a long-
lasting impact.” Hence, genocide should not be covered under the veil of crimes
against humanity or any other crime.

This argument attracts the approaches of the International Crimes Tribunal of
Bangladesh (ICT-BD) regarding killing of the Bengali intellectuals during the 1971
Bangladesh Liberation War. The ICT-BD was established under the International
Crimes (Tribunals) Act 1973 (ICT Act) that defines genocide as follows:

Genocide: meaning and including any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnic, racial,
religious or political group, such as:

(i) killing members of the group;

(i) causing serious bodily or mental harm to members of the group;
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(iii) deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(iv) imposing measures intended to prevent births within the group;

(v) forcibly transferring children of the group to another group.™’

An analogy can be drawn between the definitions of genocide provided in the 1948
Genocide Convention and the 1973 ICT Act because both the definitions are quite
identical. The only difference lies in the inclusion of the ‘political group’ in addition to
the national, religious, ethnical and racial groups in the ICT Act’s definition.

The issue of killing the Bengali intellectuals was distinctively raised before the ICT-
BD in the trial of the local collaborators who, among other things, assisted, or
abetted, or facilitated the Pakistani military to commit crimes against the Bengali
intellectuals during the 1971 war. In the case concerning Ali Ahsan Muhammad
Mujahid, the Prosecutors tried to prove, beyond a reasonable doubt, that a particular
group of intelligentsias were kidnapped by the perpetrators with full intent to Kill
them." In the case concerning Ashrafuzzaman Khan, it was stipulated that the
incident of intellectual killing should be recognized as ‘crimes of serious gravity’,
which was highly harmful for human civilisation.'® Besides, in the case concerning
Motiur Rahman Nizami,'®* the Prosecutors presented that the operations launched
against the intellectuals on 25 March 1971 and afterwards can be considered attacks
against the pro-independence group of Bengali people.’®® However, the killing of the
intellectuals was declared a ‘crime against humanity’ in all the verdicts of the ICT-
BD.

During the 1971 Liberation War of Bangladesh, the killing of the intellectuals involved
a separate and maybe the most horrific planning at the time while the perpetrators
already knew that they would lose the battle.’™® The perpetrators executed their plan
to destroy the intellectuals so that the country cannot be rebuilt again. All the
individuals listed as ‘martyred intellectuals’ in Bangladesh were not necessarily front-
line soldiers, but they were separately targeted from other members of their
professions. It is seen from the incidents of killing the Bengali intellectuals that the
people who were targeted under a common campaign were mostly the educated
people.

From the aforementioned discussion, three arguments can be made from the
perspective of the incidents of killing the Bengali intellectuals and the definition of
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genocide provided in the Genocide Convention. The Bengali intellectuals can be
defined as a group of people who had the potential to offer leadership in Bangladesh
and were educated and above-average people with regard to their knowledge and
wisdom. Some of them used to promote human rights and human dignity and
contribute to speak against all kinds of exploitation, injustice, and atrocities
committed by the Pakistani authorities. They aimed to ensure a fair and better
society for the present and future generations. Again, their intellectual capacity was
the main weapon to obstruct and fight against the perpetrators, exploiters and
corrupts in the society. In addition, the Bengali intellectuals were targeted as a
distinct group, as they were ultimately working and trying to secure the national life of
the state. In other words, the perpetrators carried out the operation of killing the
Bengali intellectuals particularly distinguishing them from other groups. Therefore,
whether one adopts the dolus specials approach or knowledge-based approach, or
subjective or objective view, the intent to attack this group for its permanent
destruction is clear.

Although the definition of genocide given in the Genocide Convention was a result of
WWII, the principal argument of this study for recognising intellectuals within the
protected group is that the perpetrators attack them separately from other groups.
Furthermore, this research shows that even special campaigns and operations are
executed to kill the intellectuals only. Thus, the following arguments attempt to make
it clear why the intellectuals should fall within the ambit of any protected group based
on the existing criticisms and developments of the definition of genocide.

To begin with, the four protected groups have no internationally accepted definition.
The members of national, religious, ethnical, and racial groups have a historical
record of being targets of genocide, as well as the intellectuals. Moreover, they also
have overlapping situations where they cannot be distinguished. On the other hand,
the history of the Bangladesh Liberation War exposes that it is easy to distinguish
the intellectuals of a country, and they do not arguably have any overlapping or
growing concept.

Second, one common feature found in all the four protected groups is either they
share common citizenship, religious belief, similar hereditary physical traits, or they
have common language and culture. In the case of Bangladesh, the targeted
intellectuals were abducted, deported, tortured, bodily and mental harmed, and
finally killed. These acts are explicit genocidal acts under Article 2 of the 1948
Genocide Convention. Moreover, such actions were separately imposed on this
group for their permanent annihilation.

Last, intellectuals cannot be referred to be a ‘stable and permanent group’, or more
specifically, a permanent group. Nevertheless, this concept is still debatable, as
discussed in the Akayesu case of the ICTR. This article argues that as the
perpetrators target the individuals because they consider them to belong to the



intellectual group, the intellectuals ought to be protected under the Convention. The
ICTY in the Jelisi¢ case held that defining the protected groups from the objective
and the scientific view is nothing but a ‘perilous exercise’, rather targeted groups
shall be classified depending upon the particular context of each case.’” One might
argue that the intellectuals can be included in the political group which was wilfully
excluded by the drafters of the Genocide Convention. However, a politician can be
an intellectual, but all intellectuals need not be politicians. Moreover, the political or
economic group has no exact definition, but intellectuals can be defined from the
historical background within the national, political, or economic groups. The
restrictive approach towards this definition has overlooked intellectuals who have
often been vulnerable to genocide from the beginning as much as the other
protected groups were.

The arguments above should be applicable in the case of the killing of the Bengali
intellectuals as the execution of the ‘Operation Liquidation’ by the perpetrators of the
Bangladesh Liberation War resulted in their partial destruction. Remarkably, the
perpetrators targeted them as a separate group to kill them and make Bangladesh
talentless. However, due to the restrictive approach of the definition of genocide
provided in the Genocide Convention, which is also adopted in the 1973 ICT Act,
except for including the ‘political group’ in the later definition, the ICT-BD’s verdicts
do not offer that the concerned operation constitutes genocide.

CONCLUSION

This article finds that the travaux preparatories of the 1948 Genocide Convention
broadened the scope to interpret the definition of genocide.’®® As there is no specific
definition of the four protected groups of genocide such as national, religious,
ethnical, and racial groups, various definitions have been developed by the judicial
interpretations. The definitions of these groups given by the ICTR in the Akayesu
case have received the most attention. The ICTR defined ‘national group’ as a group
of people sharing common citizenship and ‘ethnical group’ as a group of people who
share similar language and same physical traits and culture. In addition, a ‘religious
group’ includes a group of people sharing same religion and method of worship, and
‘racial group’ means a group of members having similar physical traits mostly
hereditary. Accordingly, this paper suggests that the evolving interpretations of the
protected groups of crime of genocide can consider the issue of killing intellectuals,
who are targeted as a distinct group by the perpetrators.

From the historical analysis of the Kkiling of Bengali intellectuals through
implementing the ‘Operation Liquidation’ during the 1971 Bangladesh Liberation
War, it appears that the intellectuals are targeted and killed because they are the
potential leaders and/or contributors to reshaping a nation. This distinct identity
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made them the victims of genocide in 1971 because the perpetrators believed that
their destruction would weaken the infrastructure of the emerging country. Therefore,
the strategy of killing the intellectuals as a weapon of destroying the brains of a
country can be regarded as genocide under Article 2 of the Genocide Convention.

It should be mentioned that the prohibition of genocide is now a jus cogens norm. "%
Hence, in the case of killing intellectuals, although it does not necessarily go
unpunished and may constitute crimes against humanity under international criminal
law, the development of the elements of the four protected groups integrated into the
definition of genocide creates a scope to establish it as the crime of genocide. In
2014, Ambassador Dr. William Soto, Global Embassy of Activists for Peace,
proposed in Justice for Peace campaign in the Paraguay Supreme Court for some
amendments in the Genocide Convention."® He suggested that with the dynamic
transformation of time, changes should be brought in the Genocide Convention from
the perspective of different groups that have been overlooked over time."®’

Nevertheless, this article suggests that it is essential to determine how the
perpetrators in each case have made the intellectuals their target and what result is
generated based on their acts. If their actions demonstrate their intention to destroy
the intellectual group, in whole or in part, such actions can be considered genocide
under the Genocide Convention. Accordingly, this article concludes that execution of
the ‘Operation Liquidation’ by the perpetrators during the 1971 Liberation War of
Bangladesh amounts to genocide against the Bengali intellectuals.
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